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DEQ S ON AFFIRM NG D SM SSAL G- BLECTI ON GBIECTI ONS AND
CERT H CATI ON G- REPRESENTATI VE

1 June 29, 1994, Petitioner General Teansters, Vérehousenen and
Hel pers Lhion, Local 890 (Local 890) filed a petition for certification
seeking to represent all of the agricultural enpl oyees of Royal Packing
Gonpany (Enployer) in the Sate of Galifornia. An el ection was conducted on
July 7, 1994. Due to the Enpl oyer's contention that sone of the enpl oyees
who woul d be al l oned to vote were nonagri cul tural enpl oyees not wthin the
jurisdiction of the Agricultural Labor Relations Board (ALRB or Board), the
voters were divided into three groups and the votes for each group were
segregated and tallied separately.' The three groups were defined by the

Regional Drector as Category A-enpl oyees whose agricultural status is

as aresult of this procedure, disputed issues as to the eligibility
of certain categories of voters were left to the Board s el ection objection
procedure, rather than to the chall enged bal | ot procedure. As revealed in
the ensuing anal ysis, in these circunstances, the segregation of ballots has
facilitated the Board s determnation of the validity of the el ection.



unchal | enged, Category B-enpl oyees who perforned sone cutting (severing of
the crop) but whose agricultural status is chal |l enged by the Enpl oyer, and
Category G enpl oyees who did no cutting and whose status is chal |l enged by

the Enployer. The tally of ballots showed the followng results for each

cat egory:
Category A
Teansters Local 890. . ) ) . 120
No Union . . ) ) ) ) . 39
Void Ballots . ) ) ) ) .2
161
Gategory B
Teansters Local 890. .. ) ) . 117
No Union . . ) ) ) ) . b5
Void Ballots . . : : : . 3
125
Gategory C
Teansters Local 890. 70
No Lhion . . ) 2
Void Ballots . 1
73
Aggregate \ote:
Teansters Local 890. .. ) ) . 307
No Union . . ) ) ) ) . 46
Void Ballots . ) ) ) ) . b6
Lhresol ved Chal lenged Ballots . . LA
370

The Enpl oyer tinely filed objections to the el ection,
whi ch were di smssed by order of the Executive Secretary on
August 4, 1994 for failure to submt declaratory support adequate
to establish a prinma facie case that, if true, would warrant the
setting aside of the election. The Enployer then tinely filed
wth the Board a Request for Review of the Executive Secretary's
order dismssing the el ection objections. The Epl oyer urges the

20 ALRB N\o. 14 2.



Board to set all of the el ection objections for hearing. The objections
I ncl ude clains that an outcone determnative nunber of nonagricul tural
enpl oyees were allowed to vote, as well as clains that msconduct by Local
890 and by Board agents interfered wth enpl oyee free choice. The Board has
careful ly reviewed the record, including the Request for Review and affirns
the dismssal of the Enpl oyer's el ection objections. The objections
all eging that nonagricul tural enpl oyees were inproperly allowed to vote are
dismssed for the reasons expl ained below The renai ning objections are
dismssed for the reasons stated in the Executive Secretary's August 4, 1994
Noti ce of Dsmssal of Hection (hjections (attached hereto) .
D SOBS ON

The Enpl oyer first asserts that the el ection nust be set aside
because the overwhelmng najority of voters in the el ecti on were not
agricultural enployees wthin the jurisdiction of this Board. However, the
Enpl oyer does not explain why this is so, since the inclusion of
nonagri cul tural enpl oyees anong those al |l oned to vote woul d not prevent
certification of the election if it nay be determned that a najority of
voters who are agricultural voted in favor of Local 890. 2 The Enpl oyer does,

however, go on to allege that this cannot be determ ned

% ssues as to the conposi tion of the bargaining unit that are | eft
unresol ved at the tine of certification may be rai sed through the filing of
aunit clarification petition. (Ci. (ode Regs., tit. 8, § 20385.)

20 ALRB No. 14 3.



w thout an evidentiary hearing. As explained below no hearing is
necessary to nake this determnation.

The wde nargin of victory for Local 890 in all three categories
is such that any conbi nation thereof would result in a clear najority for
union representation. |Indeed, even if the total nunber of no uni on votes
fromCategories Band C as well as the 11 challenged bal lots, are added to
the No Lhion total in GCategory A the nargin of victory would be 120 to 57.
Snce the parties agreed prior to the election that all those in Category A
are agricultural enpl oyees, that should definitively denonstrate that a
najority of agricultural enployees did, in fact, vote in favor of Local
890.

Neverthel ess, in addition to its assertion that all of the voters
in Categories Band C are nonagricultural, the Enpl oyer asserts that it
mstakenly agreed prior to the el ection that 81 cutter-baggers working on
| ettuce wap nachine crews are agricultural enpl oyees and, therefore,
bel onged in Category A Gonsequently, the Enpl oyer clains that, if those 81
individual s were renoved fromthe vote total in favor of Local 890, the
bal | ot count would be even at 39. Mreover, states the Enpl oyer, the 11
unresol ved chal | enged bal | ots woul d further cloud the vote totals.

Because the record before the Board is sufficient to concl ude
that the 81 cutter-baggers are agricultural enpl oyees subject to the
Board's jurisdiction, their votes may be included in the totals for

Category A and, as expl ai ned above, the vote

20 ALRB N\o. 14 4.



total for that Category is sufficient to establish that Local 890 received a
najority of votes cast by agricultural enpl oyees.

The Enpl oyer admts that the cutter-baggers are engaged in
prinmary agricul ture when they are actually severing the crop fromthe
ground, but asserts that the renai nder of their work, which consists of
trimmng the heads of |ettuce and placing themin plastic bags, is
nonagricultural. This latter claimis based on the fact that the Epl oyer
harvests and packs not only crops it grows itself, but also crops grown by
i ndependent growers. S nce the cutter-baggers spend a substantial anount of
their tine performng tasks which are purportedly nonagricul tural, the
Enpl oyer asserts that these enpl oyees are sol ely under the jurisdiction of
the National Labor Relations Board (NLRB). In so claimng, the Enpl oyer
msrepresents the inport of pertinent NLRB precedent.

Wier e enpl oyees are engaged in both agricul tural and
nonagricul tural work, this is terned a "mxed work" situation. In such
situations, the NNRBw || assert jurisdiction over the nonagricul tural work
if substantial, but inno case wll it assert jurisdiction over agricultural
work. (Qaa Sugar Go. (1957) 118 NLRB 1442 [40 LRRM 1400]; Cansco Produce
G. (1990) 297 NLRB 905, 908, fn. 18 [133 LRRM 1225].) In the present case,
since the Enpl oyer admts that the cutter-baggers spend a substantial anount
of their tine engaged in prinmary agricul ture, which even the Enpl oyer
recogni zes as indisputably under this Board' s jurisdiction, the Board nay

properly assert jurisdiction

20 AARB \o. 14 5.



over at least that portion of the cutter-baggers' work. Thus, such
enpl oyees are properly within the ALRB bargaining unit and their votes nust
be included in the tally.?3

CERTI F CATI ON

For the reasons stated above, the Board hereby affirns the
Executive Secretary's August 4, 1994 dismssal of the Enpl oyer's el ection
objections. Therefore, the results of the el ection conducted on July 7,
1994 are upheld and the General Teansters, Vérehousenen and Hel pers Uhi on,
Local 890 is certified as the excl usive bargaining representative of all of
Royal Packing Conpany's agricultural enployees in the Sate of Galifornia.
DATED  August 22, 1994

i a

BRICE J. JANAAN Chairnan

s S, Mt e

| VONNE RAMCS R CHARDSON  Menber

V%ﬁ)// oy

LINDAA FROK Menber

3Any di sagreenents between the parties as to the unit status of the
enpl oyees in Categories B and C nay be presented to the Board via a unit
clarification petition.

20 AARB Nb. 14 6.



CASE SUMVARY

ROYAL PACKI NG COVPANY 20 ALRB No. 14
(General Teansters, Warehousenen Case No. 94- RC 4- SAL
and Hel pers Union, Local 890)

Backgr ound

O July 7, 1994, an election was conducted anong al | of the agricul tural

enpl oyees of Royal Packi ng Cbnpan¥ (BEmployer) in California. Due to the

Enpl oyer' s contention that sone of the enpl oyees who woul d be al | oned to vote
were not agricultural enployees wthin the jurisdiction of the Agricultura
Labor Rel ati ons Board (ALRB or Board), the voters were divided into three
groups and the votes for each group were segreﬁated and tallied separately.
The petitioning union, General Teansters, Vérehousenen and Hel pers Uhion, Local
890 (Local 890) , received a majority of votes in each of the three groups.
The Enpl oyer tinely filed objections to the el ection, which included clalns
that an out come determnative nunber of nonagricul tural enpl oyees were al | owed
to vote, as well as clains that msconduct by Local 890 and by Board agents
interfered wth enpl oyee free choi ce. The objections were di smssed by order
of the Executive Secretary on August 4, 1994 for failure to submt

decl aratory support adequate to establish a prina facie case that, if true,
woul d warrant the setting aside of the election. The Enployer then tinely
filed wth the Board a Request for Review of the Executive Secretary's order
di smssing the el ection objections.

Boar d Deci si on

The Board affirned the objections alleging msconduct by Local 890 and Board
aﬁents_for_the reasons stated in the Executive Secretary's order di smssing
the objections. The Board di smssed the objections based on the
nonagri cul tural status of various groups of voters based on the fact that the
margin of victory for Local 890 anong t hose enpl oyees who were admtt edl
en?aged in at |least a substantial anount of agricultural work was such that
all of the No Union votes and unresol ved chal  enged bal | ots, even if
aggregated fromthe entire electorate, could not change the result anong the
admttedly agricultural enpl oyees. Consequently, the Board coul d find
conflu5|vely that Local 890 received a majority of votes cast by agricul tural
enpl oyees.

* * %

This Case Summary 1s furnished for information only and is not an official
statenent of the case, or of the ALRB



Sate of Galifornia
AR ALTURAL LABCR RELATI ONS BOARD

Estado de CGaliforni a
QNSEJIO CGE RALAQ ONES CE TRABAJADCRES AR OLAS

ROYAL PACKI NG GOMPANY,
Enpl oyer,

and

ENERAL TEAVBTERS,  WAREHOUSEMEN AND
HELPERS ON QN LGCAL 890,

Petiti oner.

CERTI F CATI ON GF REPRESENTATI VE
CERTI H CATION  DH. REPRESENTANTE

An el ection having been conducted in the above natter under the supervision of in
accordance wth the Rules and Regul ations of the Board; and it appearing from bargaining
representative has been sel ected; and no petition filed pursuant to Section 1158 3(c)
renai ni ng out st andi ng

Habi endose conduci do una el ection en el asunto arriba citado ba/' o | a supervision del (onsejo
de Rel aciones de Trabaj adores Agncolas de acuerdo con las Reglas y Regul adones del (onsejo; vy
apareciendo por la Quenta de VWotos que se ha salecdonado un representante de negodaci on
colectiva; y que no se ha regi strado (archivado) una petition de acuerdo con | a Sacci on 1156. 3(c)
gue queda pendi ent g;

Pursuant to the authority vested in the undersigned by the Agricultural Labor Relations
Board, ITIS HEREBY (RN HEBEDthat a majority of the valid ballots have been cast for

De acuerdo con la autoridad establedda en el suscribiente por el (onsejo de Rel aciones de
Trabaj adores Agricolas, por LA PRESENTS SE CERNTPACA que la mayoria de las bal otas validas han
si do depositadas en favor de

General Teansters, Vdrehousenen and Hel pers Lhion, Local 890

and that, pursuant to Section 1156 of the Agricultural Labor Relations Act, the said |abor
organi zation is the exclusive representative of all the enployees in the unit set forth bel ow
found to be appropriate for the purposes of collective bargaining in respect to rates of pay,
wages, hours of enpl oynent, or other conditions of enpl oynent.

y que, de acuerdo con la Secdon 1156 del Acto de Relaciones de Trabaj adores Agricolas, dicha
organi zation de trabajadores as el representante exc/ust'vo de todos los trabajadores en |a
uni dadaqui "i npi i cada, y sa ha daterminado que esapropiada con el fin de |lavar a cabo negodaci on
col ectiva con respecto al salario, las horas de trabajo, y otras condi dones de enpi eo.

T Al the agricultural enpl oyees of the BEnployer in the Sate of Galifon
LN DD

. . O behal f of
S gned at Sacranento, Glifornia n AR OLTURAL LABCR RELATI O\S BOMND
the 22nd_day of August 19 94
De parts del
Ff rnado en

AONSE]O CEIt H AQ ONES [E TRABATJADCRES AR AOAS

el ____Dad 19 U At prn— B>
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AR QLTURAL LABCR RELATI ONS BOARD
In the Matter of:
Case No. 94- RG 4- SAL
ROYAL PACKI NG COMPANY,

Enpl oyer, and

ENERAL TEAMBTERS, WAREHOUSEMEN AND
HELPERS UN ON  LGCAL 890,

Petiti oner.

NOMCE GF O SMSSAL OF

BLECTI ON GBJECTI ONS; AND
NOT CE GF CPPCRTIN TY TO
FI LE REQUEST FCR REVI EW

PLEASE TAKE NOTl CE THAT, suant to Galifornia Labor Gode

N e e N N N N N N N N N N N N

section 1156.3(c) and Title 8, Galif jy a Code of Regul ations section

20365, the el ection objections filed by Royal Packi ng Gonpany (Enpl oyer or
Royal ) are hereby D SM SSED, as discussed bel ow, for failure to submt
decl aratory support adequate to establish a prina facie case which, if
true, woul d establish conduct interfering wth enpl oyee free choi ce and

warrant the setting aside of the el ection.

APPROPR ATE BARGAINNG UNIT (Qbjection Nos. 1 and 2.)

The Enpl oyer contends that the el ection herein shoul d be set
asi de because the Regional Drector inproperly designated a bargai ning unit
conprised of 353 all egedly non-agricul tural enpl oyees and 116 concededl y
agricul tural enpl oyees and that the nunber of non-agricultural enpl oyees
was sufficient in nunber to affect the results of the election. For the
reasons di scussed bel ow, the objection is dismssed as wthout nerit.

The Enpl oyer asserts that it harvests lettuce onits
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ow land (1,800 acres) as well as lettuce grown by "independent growers"
(1,270 acres), inthe Salinas Valley. The harvesting work force consists
of three ground (hand harvest) crews and three nachi ne harvest crews.
Each ground crew has 12 or 13 cutters, nine packers, four closers, two
wat er boys, two w nd-rowers, two cajeros (boxers) and two | oaders. The
nachi ne crews consi st of 10 packers, 2 carton nakers, and 11 cutter-
baggers and 2 extras.'

The only enpl oyees in these crews the Enpl oyer admts are
agricultural are the 39 cutters in the ground crews. Thus, in order to
preserve the Enpl oyer's contention regarding the all egedly non-
agricultural status of the renai ning enpl oyees, the Regional DO rector
divided the electorate into three groups. The first group consisted of al
enpl oyees the parties agreed were agricultural: irrigators, tractor
drivers and hoe and thin enpl oyees ( AList) . The second group consi sted
of all enpl oyees on both ground and nachi ne crews who regul arly engaged i n
cutting, i.e., severing of crops fromthe ground, and i ncluded baggers and
cutter-packers as well (B List) . The last group consisted of all
enpl oyees who engaged i n harvest tasks other than cutting (C List).

The tally of ballots cast at the July 7, 1994 el ecti on showed t he

followng results for each group: A List:

Teansters Local 890. ....... 120
No Lhion . . ) ) . 39
Void Ballots . . ) .2

161
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B List:
Teansters Local 890. . ) . 117
No Union . . ) ) ) ) 5
\Voi d Ball ots. ) ) ) ) 3
124
C List:
Teansters Local 890 .......... 70
No Uhion ... ...... 2
Void Ballots . ) ) o1
73
Aggr egat e Vot e:
Teansters Local 890. . ) . 307
No Union . . ) ) ) . 46
Lhresol ved Chal lenged Ballots . . 11
Tot al 364

There were six void ballots

The Enpl oyer contends that under Produce Magic. Inc. (Produce

Macric) (1993) 311 NLRB 1277 [ 144 LRRM 1001], when the 39 cutters fromthe
ground crews are counted as agricultural workers, there renain 81 harvest
crew nenbers who are non-agricul tural because they spend a substanti al
anount of their tine doi ng work ot her than severing produce fromthe
ground, and that the ballots they cast were sufficient in nunber to affect
the outcone of the vote of the agricultural enpl oyees. The Enpl oyer
further contends that all enpl oyees on the C List, consisting of non-
cutting harvest crew nenbers, also are non-agricultural wthin the neaning

of Produce Mgic.?

1 Wile the National Labor Rel ations Board (NLRB or national board),
in Produce Magic, followed an earlier assertion of jurisdiction as set
forth in Qaa Sugar (1957) 114 NLRB 1442 [40 LRRM 1400] , it did so only
wth regard to the non-agricultural portion of the Produce Magic
operations. Here, however, even on that |and where the Enpl oyer was hot
the grower, the ground crew cutters devoted their entire work tine
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Under Produce Magic, the 39 ground crew cutters are clearly

agricultural enployees and eligible to vote. Gonbining the mni numof 31
Teanster votes (B List) they cast wth the 120 Teanster votes from

undi sputedly eligible agricultural enpl oyees (A List), an overwhel mng
najority of votes has been cast for Petitioner in the unit as posited by
the Enpl oyer, or even in the broader possible unit conprised of enpl oyees
on the Aand B Lists. Therefore, if the 81 enpl oyees the Enpl oyer
contends are non-agricultural had all voted for the No Uhion choice, their
bal | ots woul d not be sufficient in nunber to affect the results of the

el ection either anong the B List voters or the el ection overall.

Mirtual |y any conbi nation of ballots that can be constructed here results
inanmjority vote for the Petitioner.

Areviewof the Enpl oyer's (bjections in light of the proffered
evi dence and argunents reveal s no basis for finding that non-agricul tural
enpl oyees were allowed to vote or, alternatively, that even if non-agri-
cul tural enpl oyees were permtted to cast ballots, those ballots woul d
prove out conme determnative. Therefore, inclusion of enployees other than

those on the A List, as well as the ground crew cutters, woul d

to concededl y agricul tural duties under the Produce Magi c

anal ysis. Thus, even under Produce Magi c, which the Bl oyer

urges us to follow both cutter-packers and field packi ng enpl oyees

were engaged in agriculture during the fifty-six percent of the

tinme they were working on the Enpl oyer's own |land. Therefore,

every enpl oyee in the voting categories addressed in the Enpl oyer's
Satenent of Facts spends substantial tine performng admtted y
agricultural duties, and thus they continued to be agricultural

enpl oy)ees]V\ithi n the neaning of the Agricultural Labor relations Act (ALRA
or Act) .
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not, on that basis, be grounds for invalidating the el ection. 2

For the reasons set forth above, the Enployer's chall enge to
the scope of the bargaining unit, on the grounds that it is conprised of an
out cone determnative nunber of non-agricul tural enpl oyees, should be, and
it hereby is, dismssed.

The Enpl oyer submits an alternative or additional argunent in
support of its challenge to our jurisdiction which does not change the
concl usi on above, but which warrants di scussion. Royal contends that the
present assertion of jurisdiction under the ALRA has been precl uded by a
1977 ruling that it was one of several enpl oyers whomthe NLRB expressly
found to be non-agricultural. (Epl oyer-Mnbers of G ower-Shi pper Veget abl e
Associ ation (Epl oyer - Menbers) (1977) 230 NLRB 1011 [96 LRRM 1054].)

Rel i ance on Enpl oyer - Menbers is msplaced as the NLRB limted the unit

described therein to all enpl oyees who worked on notorized vehicles used to
haul produce fromfields to packi ng sheds or vacuumcool ers, as fol | ows:

Al "truck drivers," including drivers, driver-

stitchers, stitchers, and fol ders engaged i n haul i ng

produce between the fields and packi nghouses, vacuum

coolers, and railroad cars, and drivers of support or

auxiliary equipnent. ..

“ A petition seeking clarification of an existing bargai ning unit
in order to resol ve questions of unit conposition which were |eft
unresol ved at the tine of the certification or were rai sed by changed
circunst ances since certification may be filed by a | abor organi zation
or by an enpl oyer where no questi on concerning representati on exists.
(8 Gal. (de of Regs, section 20385.)
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excluding all agricultural enployees, all other

enpl oyees, guards and supervi sors as defined

inthe Act. (230 NLRB 1011, 1016.)

Wiere, however, as here, no enpl oyees are involved in the

haul i ng of produce, the NLRB s deci sion in Enpl oyer-Mnbers is

di stingui shabl e and thus | ends no support to the Enpl oyer's argunent that
the enpl oyees are non-agricultural. Mreover, wth specific regard to
Royal's operations in particular, the NLRB found, in the sane case, that
Royal ' s | oadi ng- haul i ng enpl oyees, were non-agricul tural because Royal
grew only 20 percent of the crops the Conpany handled. In so ruling, the
N_RB adopt ed a presunpti on that Royal's enpl oyees work on the Enpl oyer's
land and the land of independent growers in the sane
percentage as the overal| percentage of Royal's operations as a whol e,
because the record provided no evidence on this issue. As the NLRB
expl ai ned:

A though the applicability of the exenption for agricultural

| aborers depends upon the nature of the work perforned by the

i ndi vi dual enpl oyees for their own Enpl oyer, there is no

evidence wth respect to their individual assignnents. Nothing

in the record, however, suggests that the proportion of work

perforned by the individual enployees wth respect to the crops

of the independent growers is different fromthat of their

Enpl oyers and it is reasonabl e, in the circunstances, to assune

it to be the sane.

(Ewpl oyer- Menbers. supra. at p. 1015.)

As in Enpl oyer-Menbers. the record herein contains no

evi dence of specific work |oad distribution. Therefore, the presunption

of equal distribution of work assignnents, invoked
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and relied on by the NLRBin Produce Magic to find the field packing crews

to be non-agricultural, would appear to be applicable here, and woul d at

| east place an initial burden on the Enpl oyer to attenpt to showthat the
present situation differs fromthat which was before the NNRB. The

Enpl oyer has presented no evi dence whi ch woul d denonstrate that the anount
of work assigned to its ow harvest crews, versus work assigned to the
crops of other growers, varies fromthe overall ratio. Accordingly, the
Enpl oyer' s alternative argunent provi des no i ndependent basis for setting

aside the el ection.

GONDUCT | NTERFER NG WTH BEMPLOYEE FREE GHO CE Lhion

Access ((bj ection No. 3a.)

The Enpl oyer asserts that the Uhi on engaged i n m sconduct
affecting the results of the election when it took unaut horized access to
the Enpl oyer's property on two occasions prior to the el ection.

Decl arat ory support discloses that approximately ei ght days
prior to the election, a Teanster agent arrived prior to the start of
work. He spoke to machi ne crew enpl oyees until a bus | oad of ot her
enpl oyees arrived. He then approached the latter, apparently as they
di senbarked fromthe bus, but prior to starting work. He spoke to them
for about five mnutes and gave thema batch of authorization cards.

Anot her decl arant states that he observed Lhion organi zers "take access at
Sanborn Road as the people were getting ready to | eave on the bus. " There

IS no evidence that the access, during either incident,
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took place on the Enpl oyer's property, or that it occurred during work, or
that it interfered wth the Enpl oyer's operations. Mreover, the Enpl oyer
does not claimthat the Uhion took excess access or, while taking access,
that it threatened enpl oyees or coerced themin any other nanner, thereby
conpromsing their ability to freely choose whether or not to be
represented by a bargaining agent. Thus, as there is no prina facie

show ng of conduct which, by an objective standard, woul d tend to affect
the outcone of the election, the objection is dismssed as wthout nerit.
(See, e.g., inland and VW¢stern Ranches (1985) 11 ALRB No. 39; Frudden
Enterprises, Inc. (1981) 7 ALRB No. 22.)

M sl eadi ng Canpai gn S at enent Regardi ng Job Loss ((bj ection No .

3b.)

Two days prior to the election, the Lhion circulated a flyer
whi ch the Enpl oyer has characterized as serving to threaten farmng
enpl oyees wth a loss of their jobs should they fail to vote for the
Lhion. The leaflet referred to the Enpl oyer's al ready-announced intent to
lay off its harvest crews and repl ace themw th enpl oyees provided by a
customharvester. The |eafl et described the inpending | ayoff as unjust and
called on the Enpl oyer to either cancel the planned | ayoff or assign the
work to an entity wth which the Uhion had a contract and then require
that entity to hire the Royal enployees slated for |ayoff. The |eafl et
al so stated that Royal had begun to use | abor contractors for part of the

hoei ng and t hi nni ng oper ati on,
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and that, in tine, such work mght all be done by |abor contractors. The
leaflet's reference to the use of |abor contractors in the thin and hoe
operati on constitutes canpai gn propaganda that is typically generated by
parties in contested el ection matters. It is the type of canpai gn
statenent that enpl oyees are capabl e of recogni zi ng as canpai gn propaganda
and assessing its truthful ness. Mreover, under the standard set forth in

Mdl and National Life Insurance Go. (1982) 263 NLRB 127 133 [ 110 LRRM 1489]

, the Board no longer probes into the truth or falsity of the parties'
canpai gn statenents, and wll not set elections aside on the basis of
m sl eadi ng canpai gn st at enent s. 3

Board Agent M sconduct (Cbjection No. 4a and b.)

As noted previously, it was the early position of the Enpl oyer
that certain of its enpl oyees were not engaged in agriculture wthin the
neaning of the ALRA In order to preserve the argunent for post-el ection
resol uti on, Board agents agreed to permt enpl oyees whose status was in
dispute to vote, but only by the chal |l enged bal | ot procedure whi ch requires
the agents to take each chal | enged voter aside in order to interview himor
her concerning such matters as their job duties or classifications, prepare

an affidavit accordingly, and then seal

® The Enpl oyer al so alleged that the ULhion told several crew nenbers
that the Enpl oyer woul d be using Vasquez Labor Gontractors to take their
work away. (See Declaration of Frank Arviso, lines 17-21.) This
all egation was not consi dered by the Executive Secretary as the facts
stated in Arviso' s declaration were not within the personal know edge of
the declarant. (8 CGal. Gode of Regs., section 20365(c) (2) (B .)
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their narked ballot in a separate envel ope. The Enpl oyer contends that,
in the process descri bed above, the Board agents asked potential voters
"confusing and i nconsi stent questions about their job classifications" and
di spl ayed a bi as agai nst the Enpl oyer. The single declarant on this issue
stated that Board agents sonetines asked potential voters whether they cut
or pack and that once, when an enpl oyee asked themwhy they were inquiring
about the nature of his job, he was told that "Royal Packing says if you
are not a cutter, you are not a canpesino [agricultural enployee]." The
sane decl arant expressed a purely subjective belief that the answer woul d
have angered any enpl oyee who mght have heard the exchange. The Enpl oyer
contends that fifty voters were waiting to vote when the question was
answered, but the declarationis silent as to whether it was even likely
that any, or at |east an outcone determnative nunber, of the potenti al
voters mght have been within earshot. Wiile the declarant al so stated
that the answer woul d have angered any enpl oyee who mght have heard the
exchange, the test for the Board is whether the conduct, when neasured by
an objective standard, was such that it would tend to interfere wth

enpl oyee free choice. The Enpl oyer has failed to present a prina facie
case that the Board agents asked enpl oyees confusi ng and i nhconsi st ent
guestions about their job classifications or that the Board agents
exhibited a bias by the nature of the response to a question froma
potential voter, or that the response in any way interfered wth the

manner in which that or

-10-
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any ot her enpl oyee nay have cast his or her ballot.
Accordingly, the objection is di smssed.

PLEASE TAKE FURTHER NOT CE that pursuant to California Code of
Regul ations, Title 8, section 20303 (a) , the Enpl oyer may file a request
for reviewwth the Agricultural Labor Relations Board within five (5)
days of this Qder. The five-day period is cal culated i n accordance wth
the provisions of Galifornia Gode of Regulations, Title 8, section 20170.
Accordingly, the request for reviewis due on August 11, 1994,
DATED  August 4, 1994

J. ANTON O BARBCRA Executi ve
Secretary, ALRB

-11-
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